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U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT
ALFONSO DAVID DOMINGUEZ, No. 02-15810
Plaintiff - Appellant, D.C. No.
CV-98-00259-GEB/JFM
V.
MUTUAL LIFE INSURANCE COMPANY MEMORANDUM"
OF NEW YORK,

Defendant - Appellee.

Appeal from the United States District Court
for the Eastern District of California
Garland E. Burrell, District Judge, Presiding

Submitted August 15, 2003
San Francisco, California

Before: REINHARDT and GRABER, Circuit Judges, and RHOADES,”™" Senior
District Judge.

" This dislg)_osition.is not a]gpropriate for publication and ma?/ not be cited to or
by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.

" This panel unanimously finds this case suitable for decision without oral
argument. Fed. R. App. P. 34(a)(2).
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The Honorable John S. Rhoades, Senior United States District Judge for
the Southern District of California, sitting by designation.



Plaintiff Alfonso Dominguez was insured by Defendant Mutual Life
Insurance Company of New York. Defendant discontinued Plaintiff’s disability
benefits after concluding that his activities contradicted his claim of total
disability.

Thereafter, Plaintiff voluntarily filed for Chapter 7 bankruptcy. In that
proceeding, he declared that he had no interest in any insurance policy and that his
interest in a potential "bad faith" claim against Defendant was worth $1. Plaintiff
received a discharge in bankruptcy, based on his filings.

Before being discharged, Plaintiff had filed this action, without informing
the bankruptcy court, seeking more than $75,000 in damages on a variety of
theories (including breach of the implied covenant of good faith and fair dealing)
based on his insurance policy with Defendant. Defendant removed the action from
state to federal court. The district court dismissed the action.

In these circumstances, and for the reasons ably explained by the district

court, Plaintiff is judicially estopped from pursuing the present action. See

Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778 (9th Cir. 2001) (holding

that an insured was judicially estopped from pursuing his claim against his insurer



because he had failed to list his insurance claim and pending litigation on his
Chapter 7 bankruptcy schedules).

AFFIRMED.
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